
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



446 HARVARD LAW REVIEW. 

Condemnation of Municipal Property without Compensation. — 
An interesting and apparently unique case has just been decided in the fed- 
eral court for the district of Massachusetts. Under the general permission 
granted it by the state, the United States condemned part of a city park for 
a post-office site. The city, not owning the fee, intervened, and demanded 
damages on the ground that its easement was being confiscated. Refusing 
this request, the court ruled that the only question open was whether the 
park, or the post-office was of greater importance to the public. If the 
former, then the condemnation for the purpose of the latter would be en- 
joined ; otherwise, it would be permitted, but without compensation. 
Permission was granted to submit evidence upon this point. In re Certain 
Land in Lawrence, 119 Fed. Rep. 453. 

It is undoubted that the legislature may authorize the condemnation of 
property already devoted to a public use. See Lewis, Em. Dom. § 276. 
But the question of compensation does not seem to have been expressly de- 
cided before. The cases nearest in point were either determined upon a 
particular statute, or went off because the proper parties were not joined, or 
because the land owner had already accepted the Act authorizing the con- 
demnation. Millburyx. Blacksione Canal Co., 8 Pick. (Mass.) 473; People 
v. Kerr, 27 N. Y. 188 ; Prince v. Crocker , 166 Mass. 347. 

Another Massachusetts case, however, holds that a city's cemetery cannot 
be given by the legislature to a private company without compensation. 
Ml. Hope Cemetery v. Boston, 158 Mass. 509. The decision, apparently 
based upon the double ground that the cemetery was held by the city in its 
private capacity and that the grantee was a private company, suggests two 
possible lines of cleavage in cases similar to the principal case. Is it decisive 
that the condemned land is held by the city in its public rather than in its 
private capacity ? or that the land condemned is to be used by a govern- 
mental agency rather than by a corporation organized for gain ? That is, 
can the state authorize the condemnation without compensation of a city 
park ? Can it of a city hall ? If it can do one or both in order to build a 
state prison, can it necessarily authorize a railroad to condemn either or 
both? The principal case in effect answers the first question in the affirma- 
tive, and a dictum asserts that it would make no difference that the object 
was to build a railroad instead of a governmental building. It was also sug- 
gested that the well recognized line drawn between property held by a city 
in trust for the public, such as school houses, highways, parks, etc., and that 
used for its own private purposes, such as engine-houses, cemeteries, city 
halls, etc., might distinguish property which could be taken without compen- 
sation from that which could not. Since the loss of a park injures the gen- 
eral public as well as the city residents, the difficulty of the city's distributing 
equitably the money received as compensation is a strong reason for the 
result in the principal case ; whereas it is obviously unfair to deprive a city 
of its engine-house or city hall, because the loss is direct and immediate, 
not to the public in general, but to the corporate body as such. On the 
other hand, though some courts may not consider it absolutely unreasonable 
that a state should condemn — without making compensation — a park, or 
possibly a city hall, to erect a prison or hospital, it must seem unjust to per- 
mit a railroad to condemn such property without paying for it. The cases 
upon the point are necessarily rare, as it is most extraordinary for a state to 
condemn public land without the consent of the municipality that owns it. 



